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On order of the Court, this is to advise that the Court
is considering anmendnments of Rules 703 and 1101 of the M chigan
Rul es of Evidence. Before determ ni ng whether the proposals should
be adopted, changed before adoption, or rejected, this notice is
given to afford i nterested persons the opportunity to comment. The
Court wel cones the views of all who wish to address the formor the
merits of the proposals or to suggest alternatives. Bef or e
adoption or rejection, the proposals will be considered by the
Court at a public hearing. Notice of future public hearings wll
be provided by the Court and posted on the Court's website,
WWW. courts. m chi gan. gov/ suprenecourt.

Publ i cation of these proposals does not nean that the
Court wll issue an order on the subject, nor does it inply
probabl e adoption of the proposals in their present form

[ The present | anguage of Rules 703 and 1101
woul d be amended as indicated bel ow. ]

Rul e 703 Bases of Opinion Testinony by Experts

[Alternative A

The facts or data in the particul ar case upon whi ch an expert
bases an opinion or inference i

ray—be—those—perecetvetd—by—or—rade
known—to—the—expert—at—or—befere—the—heartng shall be in evidence.

eptnton—or—tnference—be—+n—evidenee—~ This rule does not restrict
the discretion of the court to receive expert opinion testinony
subject to the condition that the factual bases of the opinion be
admtted in evidence thereafter.




[Alternative BJ

(a) Except as otherwi se provided in subrule (b), the facts or data
in the particular case upon which an expert bases an opinion
or inference nmust be adm ssible and admtted in evidence.

(b) If the court finds that the proponent of an expert opinion or
inference has shown that there is no qgood-faith basis for
contesting the truth or accuracy of specified inadni ssible or
unadm tted facts or data in the particular case, the court my
admt an expert opinion or inference that is based on those
facts or data. The proponent may not disclose the
i nadnm ssible or unadmtted facts or data to a jury. I f the
court is the finder of fact, the court nmmy consider those
facts or data only for the purpose of determn ning whether the
required threshold is established.

Staff Conment: Alternative A was published for comrent previously
on Cctober 10, 2000. It was reconmended by the Advisory Conmittee
on the Rules of Evidence, which envisioned it as a stand-al one
rule. Alternative B and the proposed anmendnent of MRE 1101 t hat
follows this corment were drafted in response to conments that the
Court received following that first publication. The proposed
anmendnent of MRE 1101 i s designed to conpl enment either proposal for
MRE 703.

Both alternatives for MRE 703 woul d correct a conmon mi sreadi ng of
the current rule. As adopted in 1978, MRE 703 said, “The court may
require that the underlying facts or data essential to an opinion
or inference be in evidence.” That |anguage was designed to give
courts the discretion to exclude opinions that are not based on
adm ssi bl e evidence. However, the rule canme to be understood as
al l owi ng an expert to testify about inadm ssible hearsay that was
part of the basis for the expert's opinion.

Al ternative A would allow the introduction of an expert's opinion
only if that opinion is based exclusively on evidence that has been
introduced into evidence in sone way other than through the
expert's hearsay testinony. That was the pre-MRE conmon-| aw rul e.
Much of the inconveni ence that acconpani ed the comon-|aw rul e has
been anel i orated by newer hearsay exceptions, including VMRE 803(6)
and (24), MRE 804(b)(6), and MRE 902(11).

Alternatives A and B retain the current rule's reference to the
facts or data "in the particular case,” i.e., neither the current
rul e nor these proposed anendnents require i ndependent proof of the
sources of know edge that qualify the witness as an expert.



Alternative B s first paragraph states the general principle that
the expert’s opinion my not be admtted unless it is based on
facts or data that have been properly introduced into evidence.
The second paragraph creates a limted exception that allows
adm tting an opinion that is based on hearsay, provided there is no
good-faith basis for contesting the truth or accuracy of the
hearsay. However, even when t he exception all ows the opinion to be
i ntroduced, the proponent of the opinion may not disclose the
unadm tted supporting facts or data to a jury. In a case tried
wi thout a jury, the court may consider the facts or data only to
determ ne whether the proponent has nade the required threshold
show ng.

Whenever possible, decisions about whether an opinion wll be
adm tted pursuant to subrule (b) of Alternative B should be nmade in
pretrial rulings. The court may require the parties to file

notions, responses, and supporting affidavits in which the
proponent discloses the factual basis for an opinion and the
opponent states any challenges to the truth of that factual basis.
MCR 2.114 applies to the docunents that are filed to disclose or
chal l enge an opinion's factual basis.

Rul e 1101 Applicability

(a) [Unchanged.]

(b) Rules inapplicable. The rules other than those with respect
to privileges do not apply in the following situations and
pr oceedi ngs:

(1)-(8) [Unchanged.]
(9) Donestic Relations Matters. The court's consideration of

areport or recommendati on subnitted by the friend of the
court pursuant to MCL 552.505(d) or (e).

(10) Mental Health Hearings. In prelimnary hearings under
Chapters 4, 4A, 5 and 6 of the Mental Health Code, MCL
330. 1400 et seq., the court nmy consider hearsay data
that are part of the basis for the di agnosis presented by
a testifying nental health expert.

Staff Conmment: The proposed new subrules (b)(9) and (10) would
conpl ement either of the MRE 703 proposal s published in this order.
When t he MRE 703 (Al ternative A) proposal was published previously,
famly law practitioners commented that nmental health experts who
perform custody evaluations mnust base their opinions, to sone
extent, on hearsay information. Several probate judges conmented
that statutory deadlines for conducting prelimnary nental health
commi t ment proceedings require judges to rely on expert opinions
that are based on sonme hearsay. This proposal addresses those
concer ns. Proposed Subrule (b)(9) would allow a trial judge to
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consider the Friend of the Court report prepared pursuant to MCL

552.505(d) or (e). Those reports "may include reports and
eval uations by outside persons or agencies if requested by the
parties or the court . . ." Proposed subrule (b)(10) allows

probate judges who are conductlng prelimnary mental health
hearings to consider expert opinions that otherwi se would be
excluded by Rule 703 because the opinions are based on hearsay
i nformati on.

Al t hough these proposals may be nodified before adoption, it is
anticipated that MRE 1101(b) will be anended if the Court adopts
ei ther proposed alternative amendnent of Rule 703.

The staff comment is published only for the benefit of the bench
and bar and is not an authoritative construction by the Court.

A copy of this order will be given to the secretary of
the State Bar and to the State Court Adm nistrator so that they can
make the notifications specified in MCR 1.201. Comments on these
proposals may be sent to the Supreme Court clerk in witing or
el ectronically by July 1, 2002. P.O Box 30052, Lansing, M 48909,
or MSC clerk@ud.state.m .us. Wen filing a conment, please refer
to file 1999-10.



